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THE TRIAL OF JESUS*
WILLIAm

A. HERIN**

The judgment of history has long since been pronounced on the
events outlined in this article. You are asked, however, to serve as
judges, to hear argument of counsel, on appeal from the decision made
almost 2,000 years ago in the trial of Jesus of Nazareth. As you know,
Jesus was first tried under Jewish law and then under Roman law.
Accustomed as we are to take pride in the protection that our AngloAmerican law throws around a person accused of crime, we may be
surprised to learn how solicitous the Jewish law was for human life.
JEWISH LAW

Under provisions of Jewish law there could be no conviction for
a capital offense on the testimony of less than two witnesses. One
witness was the same as none. The accused had the right to employ
counsel or have counsel appointed to defend him. He could not be
required to testify against himself. Even his voluntary confession was
not competent for conviction. Circumstantial evidence was not admissible. The accused was presumed innocent until tried and convicted.
The accused in a capital case was required to be tried in public,
and no evidence could be produced in his absence. No capital case
could be tried at night, on a Friday, on the Sabbath, or on a feast day;
and no sentence could be carried out at these times. Sentence on a
verdict of guilty could not be pronounced until the third day after the
verdict, and then only after a second vote with the same result as the
first.
All witnesses were admonished to remember the value of human
life and to take care that they should forget nothing that would tell
in the prisoner's favor. In order to add greater certainty to their
*This article is adapted from an address delivered before the Miami Kiwanis
Club on April 3, 1953. The author expresses his indebtedness to the late
George W. Thompson, onetime Professor of Law at the University of Florida,
for his research on this subject. Reference is made to his book THE TRIAL OF
JEsus (Bobbs-Merrill Co., Indianapolis, 1927).
"William A. Herin, A.B. 1930, J.D. 1933, University of Florida; Circuit Judge,
l1th Judicial Circuit; Member of United States Supreme Court Bar and Miami,
Florida, Bar.
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testimony all witnesses against the accused were required in case of
conviction of a capital offense to take an active part in inflicting the
death penalty; and a witness testifying falsely was subject to the same
penalty as the accused. Witnesses against the accused were the only
prosecutors and the only executioners.
The first object of the entire proceeding appeared to be to save
the accused. It was an axiom that the function of the court was to save
and not to destroy human life.
The Jewish Supreme Court was the Great Sanhedrin, whose origin
was ascribed to Moses. Jesus was tried and convicted by this court,
which among other things had original jurisdiction of crimes punishable by death. This court of seventy was called "Grand Council,"
"Council of Ancients," "Great Synagogue," or, in Greek, "Great Sanhedrin." It had two presiding officers, who alternated, and was made
up of three chambers: a Religious Chamber (23 priests), a Law
Chamber (23 scribes), and a Popular Chamber (23 elders). Jesus
referred to this court when He said to his disciples that "he must go
unto Jerusalem, and suffer many things of the elders and chief priests
and scribes, and be killed...."I
Extreme care was used in the selection of the personnel of this great
court. No man interested in the result of the trial could sit as judge.
All members had to be Hebrews and had to be versed in the law and
familiar with the language of the surrounding nations, although not
necessarily rabbis or learned doctors of the law. All sessions were held
in Jerusalem; it was a violation of the law to meet elsewhere. Twentythree members composed a quorum in criminal cases. Members could
not act as accusers or prosecutors but were required to protect and defend the accused. Serving as both judges and jurors, it was their sole
duty to determine the question of guilt or innocence according to the
law and the evidence.
The procedure of trial was somewhat similar to ours. Following
the hearing a summary of the evidence was given by one of the judges,
whereupon all spectators were removed from the courtroom and the
judges proceeded to ballot. Two scribes tabulated the votes, one for
acquittal and the other for conviction. For conviction a majority of
two or more of the quorum of twenty-three was required; and, if any
of the members desired additional evidence before voting, the number
of judges was increased by adding an equal number of priests, scribes,
'Matt. XVI, 21. The King James version of the Holy Bible is cited. The traditional chronology of events is followed,
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and elders until the full council of seventy was reached. If a majority
of the court as then constituted voted for acquittal the accused was
set at liberty, but if a majority voted for conviction no announcement
of the finding could be made at that time.
At least one day had to intervene between the vote of conviction
and the pronouncement of the verdict of guilty and the sentence.
During this interval the judges could not be occupied with any matter
that would divert their minds from the case. After the morning sacrifice not later than the third day following the vote, the court returned
to the judgment hall and proceeded to take another vote. A judge
who voted originally to condemn might now change his vote to one of
acquittal. One who voted for acquittal at the first hearing, however,
was not permitted to change his vote.
It was the duty of the court to defend the accused; and a verdict
of guilty without some member of the court having interposed a defense was invalid. Therefore, contrary to our law, a unanimous verdict of guilty indicated that there was a conspiracy against the
accused, that he had no friend or defender, and that the verdict was
reached without mature deliberation. Such a verdict had the effect of
an acquittal. The court was bound to protect the accused from insult
or injury, and indignities committed against him subjected the tormentors to the same punishment as if directed against any innocent
citizen.
THE HEARING

Before the Sanhedrin
It will be recalled that Israel was not a democracy, with church
and state separated, but a theocracy, with church and state united.
Those in authority, believing that Jesus would assert his claim to be
the Messiah and attempt to usurp their power, used every means to
discredit Him, finally arresting and accusing Him without any legal
authority.
Jesus was bound and taken into the judgment hall of the high
priest. The chief priests, elders, and scribes had waited all night, anticipating the illegal arrest following the betrayal of Jesus by Judas.
It is believed that the quorum was made up chiefly of the priestly
clique, whose hypocrisy Jesus had publicly denounced. Certainly all
of the quorum were corspirators in a plot to put Jesus to death and
therefore disqualified to sit as judges. If not, why were they holding
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this session shortly after midnight on a feast day, in violation of law?
Under the law the first step was the arraignment of the prisoner,
the reading of the charges in open court by an official corresponding
to our clerk. The record is silent as to the arraignment or any lawful
accusation on which it might have been based. Instead the record says
that the court "sought false witnesses against Jesus, to put him to
death; But found none: yea, though many false witnesses came."2
Perjurers in the crowd, who sought the death of Jesus, were unwilling to risk the dire consequence of a false accusation- death for
the accuser himself.
"At the last came two false witnesses ... 3but their witnesses agreed
not together."4 One stated that Jesus said, "I am able to destroy the
temple ......
5 The other swore that he said, "I will destroy this
temple ....,6 On this the "prosecution" rested. What Jesus did say,
referring to the temple of his body and not the Jewish temple, was
7
"Destroy this temple, and in three days I will raise it up."
The witnesses not being in accord on the charge, Jesus was entitled to an acquittal, without being questioned as to his defense or
compelled to testify against Himself.
The high priest called upon Jesus to make his defense. "And the
high priest stood up in the midst, and asked Jesus, saying, Answerest
thou nothing? What is it which these witness against thee?" Jesus
made no response.
Instead of defending the accused, as required by law, the high
priest himself became an accuser as to an entirely different charge, in
utter violation of all law. He sprang to his feet, shouting, "I adjure
thee by the living God, that thou tell us whether thou be the Christ,
the Son of God." 9 Jesus, though He could have remained silent, chose
to speak: "If I tell you, ye will not believe: And if I also ask you, ye
will not answer me . .. ."10 This excited the whole assembly, which
cried out, "Art thou then the Son of God?"11
2Matt. XXVI, 59, 60.
3Matt. XXVI, 60.
4Mark XIV, 56.
5Matt. XXVI, 61.
6Mark XIV, 58.
7John II, 19.
SMark XIV, 60.
9Matt. XXVI, 63.
lOLuke XXII, 67, 68.
"Luke XXII, 70.
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Courageously Jesus signed his death warrant with the words,
"Thou hast said .... ,,12 The high priest announced the judgment of
"conviction" forthwith: "He hath spoken blasphemy; what further
need have we of witnesses?" 13 Seeing the high priest rend asunder
his judicial robe in token of his horror of blasphemy, the crowd
knew that Jesus had been found guilty, and they shouted, "He is guilty
of death."' 14 There was no longer fear of a public uprising, for the
mob, who had acclaimed Jesus with "hosannas" only a few days before,
had been turned against Him.
Under Jewish law Jesus could not lawfully be convicted of a
capital offense on his voluntary "confession" alone. His statement was
not blasphemy under Jewish law, for He never usurped to Himself
power and authority belonging to God alone. Instead He had said,
"I can of mine own self do nothing.. .15 but the Father that dwelleth
in me, he doeth the works."'16 The Sanhedrin made no effort to show
that Jesus was an imposter and gave Him no chance to prove the truth
of his statement that H-e was the Messiah, the Son of God - not God
Himself.
This first hearing before the Sanhedrin concluded about three
o'clock on Friday morning. The court adjourned only until daybreak,
although the law required that one full day intervene before the second
hearing. No lawful sentence of death could be pronounced until the
second hearing, with the result of the second vote the same as the
first.
Pending the second hearing Jesus was, in the eyes of the law, presumed innocent; the court might still acquit Him. Although entitled
to safeguards about his person, He was nevertheless subjected to violence and insults at the hands of the crowd in the courtyard. Later,
in the guardhouse, He was struck with rods and fists. Members of
the Sanhedrin were present but made no move to stop these outrages
against the Jewish law and against a man not yet legally sentenced.
At the second hearing, following the morning sacrifice on Friday
morning, at about six o'clock, Jesus was dragged into the hall of the
temple, where the judges were assembled for the final hearing. "And
as soon as it was day, the elders of the people and the chief priests
22Matt.

XXVI, 64.

13Matt. XXVI, 65.

14Matt. XXVI, 66.

15John V, 30.
16John XIV, 10.
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and the scribes came together, and led him into their council .... 17
The session was perfunctory. No witnesses were called. Again the law
was violated by requiring Jesus to testify in answer to the question,
"Art thou then the Son of God?"18
He replied, "Ye say that I am.' 9 . .. Hereafter ye shall see the Son
of man sitting on the right hand of power....",20 The whole assembly

shouted, "What need we any further witness? for we ourselves have
heard of his own mouth."21
The votes of the judges were registered and final judgment rendered without removing the mob of spectators, although the law required that the chamber be cleared. More brutality followed -even
at the hands of some of the court members. The record recites, "And
they all condemned him to be guilty of death." 22 Since no judge
defended the accused, as required by Jewish law, the unanimous verdict was invalid as evidence of a conspiracy.
Under Jewish law death by stoning would have been the sentence
imposed. The Roman army of occupation, however, alone had power
to pronounce a death sentence. The Sanhedrin merely had authority
to make an accusation before the Roman magistrate, who had the
sole power to determine the matter. Having destroyed the reputation
of Jesus and turned popular indignation against Him, "straightway
in the morning the chief priests held a consultation with the elders
and scribes and the whole council, and bound Jesus, and carried him
'
away, and delivered him to Pilate."23
Before Pilate
Pontius Pilate, bearing the imposing title of "Imperial Procurator," had jurisdiction over capital cases at Jerusalem, with the duty
of reviewing all such cases from the beginning. From his judgment
there was no appeal except to the emperor. Jesus was taken before
Pilate, who was a judge sadly lacking in moral courage. Lest they
be defiled by entering a heathen's house on a feast day, the priests who
delivered Him remained outside. Pilate then went out to them, saying,
'7Luke XXII, 66.
18Luke XXII, 70.
19lbid.
2oMatt. XXVI, 64.

21LUke XXII, 71.
22Mark XIV, 64.
23Mark XV, 1.
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"What accusation bring ye against this man?" 24 By this inquiry Pilate
showed his intention to take the case up anew. as a trial court, rather
than a court of appeal. The priests were taken aback and said, "If
he were not a malefactor, we would not have delivered him up unto
25
thee."
Noting from the reply an attempt to limit his jurisdiction by simply
making him an instrument to carry out their will, Pilate was angered
28
and said, "Take ye him, and judge him according to your law."
But under Roman occupation regulations the Jews were without authority to condemn a person to death or execute him; and the priests
were forced to admit, "It is not lawful for us to put any man to death." 27
Seeing that Pilate would consider only a violation of Roman law,
the priests brought forth an entirely new charge, that of treason against
Caesar. They said, "We found this fellow perverting the nation, and
forbidding to give tribute to Caesar, saying that he himself is Christ a
King."28 What Jesus had really said was, "Render therefore unto
Caesar the things which are Caesar's; and unto God the things that
are God's."25
"Pilate then entered into the judgment hall again, and called Jesus,
and said unto him, Art thou the King of the Jews?" 30 This was the
preliminary examination conducted aside, as the Roman law required,
to ascertain if there were sufficient bases for holding the prisoner for
trial. Jesus demanded the origin of this new charge: "Sayest thou this
thing of thyself, or did others tell it thee of me?"31 Pilate replied,
"Am I a Jew? Thine own nation and the chief priests have delivered
' 2
thee unto me: what hast thou done?"
Jesus saw clearly the plot of the priests; they knew Pilate dare not
face his government at Rome if he permitted a usurper to commit
treason in his province. In defense Jesus said, "My kingdom is not
of this world: if my kingdom were of this world, then would my
servants fight, that I should not be delivered to the Jews: but now
is my kingdom not from hence." 33
24John XVIII, 29.
25John XVIII, 30.
26John
27Ibid.
2SLuke
29Matt.
30John
3iJohn
3ZJohn
33John

XVIII, 31.
XXIH, 2.

XXII, 21.
XVIII, 53.
XViI, 34.
XVIII, 35.
XVIII, 36.
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Pilate persisted, "Art thou a king then?" 34 ". . . Jesus answered,
Thou sayest that I am a king. To this end was I born, and for this
cause came I into the world, that I should bear witness unto the truth.
Every one that is of the truth heareth my voice."3 5 Lacking understanding, Pilate uttered his famous question, "What is truth?"3 6
Without awaiting a reply, he left Jesus and went out to the Jews.
Mounting his judgment seat, he pronounced his first emphatic acquittal: "I find in him no fault. . . ."37 Thus far Pilate had followed
the Roman law, and it was now his duty to discharge the prisoner.
Instead he made an apparently earnest effort to save the prisoner and
at the same time safeguard his own position, struggling between what
he knew to be right and the necessity of saving himself from ruin.
It was intolerable to the enemies of Jesus to have their plot
thwarted by a heathen, and a roar of indignation followed the judgment of acquittal. They cried out, "He stirreth up the people, teaching
throughout all Jewry, beginning from Galilee to this place." 38 This
was a charge of sedition, less heinous than treason and requiring proof
of a corrupt motive.
Pilate ignored this latest charge altogether. The roar of the angry
mob, however, filled his heart with fear, and he began to cast about for
an avenue of escape from the performance of his duty. The reference
to Galilee in connection with the charge of sedition gave Pilate his
cue to shift the responsibility to the shoulders of Herod, the tetrarch
of Galilee, on the assumption that Herod alone had jurisdiction to
try the new charge. Obtaining from Jesus the admission that He was
a Galilean, Pilate ordered that He be taken before Herod, who was
then in Jerusalem. The crowd, believing that Herod would do anything to gain popular applause, roared its approval.
Jesus was dragged to Herod's palace, where the charges of treason
and sedition were renewed. Herod, however, was not impressed. He
had heard of Jesus' work and questioned Him to satisfy his curiosity.
Receiving no answer, Herod became insolent. He arrayed Jesus in a
gorgeous robe, in mockery of his "kingly" powers, and sent Him back
to Pilate without rendering any decision at all. This amounted to

34John XVIII, 37.

35Ibid.
-6John XVIII, 38.

3TIbid.
sLuke XXIII, 5.

Published by UF Law Scholarship Repository, 1954

9

Florida Law Review, Vol. 7, Iss. 1 [1954], Art. 3
THE TRIAL OF JESUS
another acquittal, if this irregular proceeding had any legal status at
all.
Disappointed but not dismayed, the accusers again took Jesus
before Pilate, determined to force the issue. Pilate thereupon pronounced his second judgment of acquittal, saying: "Ye have brought
this man unto me, as one that perverteth the people: and, behold, I,
having examined him before you, have found no fault in this man
touching those things whereof ye accuse him: No, nor yet Herod: for
I sent you to him; and, lo, nothing worthy of death is done unto him.
I will therefore chastise him and release him." 9 To appease the crowd,
he had Jesus publicly scourged with rods in violation of the law. The
execution of this illegal flogging was in itself a bar to further punishment; Jesus was finally entitled to his freedom. A rehearing of the
case at this stage would have constituted double jeopardy.
The record says, "And from thenceforth Pilate sought to release
him .... "40 But Jesus was led to the barrack room of the guards,
stripped of the white robe with which Herod had mocked Him,
covered with a castoff war cloak of purple, crowned with a wreath of
thorns, and given a reed for a scepter. Thus arrayed, He was led
before the bloodthirsty crowd.
Pilate, moved by the sight of the tortured victim, exclaimed,
"Behold the manl" 41 But the priests cried out, "Crucify him, crucify
him." 42 Pilate in disgust said, "Take ye him, and crucify him: for I
find no fault in him." 43 Still upholding Jesus' innocence and refusing
to give the order for his crucifixion, Pilate was yet willing to connive
at a violation of the law. But this did not satisfy the mob, which
wanted absolute sanction from Roman authority and insisted, "We
have a law, and by our law he ought to die, because he made himself
the Son of God." 44
45
"When Pilate therefore heard that saying, he was the more afraid,"
says the record. Again he took Jesus into the quiet of the judgment
hall and asked in awestruck tones, "Whence art thou?" 46 Jesus made
no reply. Angrily Pilate exclaimed: "Speakest thou not unto me?
39Luke XX=I, 14-16.
40John XIX, 12.

41John XIX, 5.
42John
431bid.
44John
4SJohn
40John

XIX, 6.
XIX, 7.
XIX, 8.
XIX, 9.
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knowest thou not that I have power to crucify thee, and have power
'
47
to release thee?"
Jesus was calm and unafraid. He did not feel that error would prevail over truth or matter over spirit. He pitied Pilate and said, "Thou
couldest have no power at all against me, except it were given thee
from above: therefore he that delivereth me unto thee hath the
greater sin." 48
Pilate became more eager than ever to save Jesus. This maddened
the accusers, who cried, "If thou let this man go, thou art not Caesar's
friend .... ."49 Pilate then brought Jesus before the multitude and said
with genuine conviction, "Behold your King" 50
Pilate feared that a wrong interpretation of his judgment might
reach Caesar. He might be described as protecting one considered by
his own countrymen to be guilty of treason. He lacked the fortitude
required to take a bold stand and cringed before the fanatical crowd.
At this juncture his God-fearing wife sent him a message, "Have thou
nothing to do with that just man .... "51 Her appeal led him to make
one more effort to save Jesus without jeopardizing his position.
It was the custom during the feast of the Passover to liberate to
the Jews a prisoner designated by the people. Pilate hoped that it
might be Jesus.
"Whom will ye that I release unto you? Barabbas, or Jesus which
is called Christ?" 52
But the mob called for the release of the notorious robber and
murderer.
' 53
"What will ye then that I shall do with Jesus?
54
"Away with him... crucify him."
"Shall I crucify your King?" 55
As much as the wily priests hated Caesar, they made a false display
of loyalty, shouting, "We have no king but Caesar."5 6

47John XIX, 10.
4BJohn XIX, 11.
49John XIX, 12.
50John XIX, 14.
5'Matt. XXVII, 19.
52Matt. XXVII, 17.
53Mark XV, 12.
54John XIX, 15.
551bid.
56Ibid.

Published by UF Law Scholarship Repository, 1954

11

Florida Law Review, Vol. 7, Iss. 1 [1954], Art. 3
THE TRIAL OF JESUS
The unrelenting ferocity of the mob weakened Pilate, and when
he "saw that he could prevail nothing"57 he released Barabbas and
turned Jesus over to be crucified, in spite of the fact that this was in
flagrant disregard of Roman law, which provided that the idle clamor
of the populace should not be regarded if they called for the death
of an innocent man.
Having thus condemned Jesus, Pilate took a basin of water and
washed his hands before the multitude, saying, "I am innocent of
'
the blood of this just person: see ye to it."5
Thus closed the darkest chapter in the history of judicial administration. Two of the most enlightened systems of law that ever
existed were prostituted to bring about the destruction of the most
innocent man who ever lived.
Jesus was judged before He was tried. He was charged with and
tried for three separate and distinct crimes. The Sanhedrin illegally
convicted Him of blasphemy; Pilate refused to recognize this proceeding. Pilate twice acquitted Him of the charge of treason. He was
charged with sedition before both Pilate and Herod but was acquitted
by each. Yet Jesus was executed under the pretense that He had been
found guilty of treason. Threatened with widespread civil disorder
and possible danger to the security of his lofty position, Pilate found
crucifixion the cheapest way to keep the populace quiet.
When noonday of Friday, the 7th of April, A.D. 33, with the feast
of the Passover in full swing, had come and gone, Jesus had been
crucified.
Of those who brought about his death Jesus said these parting
words: "Father, forgive them; for they know not what they do.' 59

57Matt. XXVH, 24.
5SIbid.
,gLuke XXIII, 34.
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